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Cdifford R Spott, FEB 15, 2000
Petitioner, Corndlia G. Clark
Acting Clerk of Supreme Court
Madison, WI
V.

Board of Bar Exam ners,

Respondent .

Revi ew of Board of Bar Exam ners

det er mi nati on. Determ nati on affirned.

M1 PER CURIAM This s a review, pursuant to SCR
40.08(5),! of the adverse determination of the Board of Bar
Exam ners (Board) that Cifford R Spott failed to satisfy the
| egal conpetence requirenment for bar adm ssion by exam nation.
That determ nation was based on M. Spott's failure to achieve a
passing score on the February 1999 Wsconsin bar exam nation.
In addition to that determnation, M. Spott sought review of

the Board's denial of his request that it waive the requirenent

1 SCR 40.08(5) provides:

(5 A petition to the suprene court for review of an
adverse determnation of the board under this rule shall be
filed wth the clerk within 30 days of the date on which witten
notice thereof was mailed to the applicant.

1
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that an applicant for bar adm ssion on exam nation establish
| egal conpetence by receiving a passing score on the bar
exam nat i on. The Board had determned that M. Spott did not
establish that his was an exceptional case or show good cause
that failure to waive the requirenment in his case would be
unj ust . 2

12 W affirm the determ nations of the Board. There is
no nerit to M. Spott's argunent that the Board inpermssibly
established a separate passing score for each of +the two
di screte portions of the bar exam nation. Likew se neritless is
his contention that the Board abused its discretion in failing
to find that he established grounds for waiver of the passing
exam nation score requirenent for bar adm ssion.

13 The facts in this matter are not in dispute. For the
February 1999 bar exam nation, the Board established the score
of 127 on the essay portion and the conbi ned score of 254 on the
essay portion and the Miltistate Bar Exam nation as requirenents
for certification of satisfaction of the |legal conpetence
requi renent for bar adm ssion. Wile M. Spott achieved a
conbi ned score of 259 on that exam nation, his score on the
essay portion was 123 -- 4 points below the passing score for

t hat portion.

2 Supreme Court Rule 40.10 authorizes the Board to waive

certain bar adm ssion requirenents "in exceptional cases and for
good cause if failure to waive the requirenent would be unjust."
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14 Wen informed by letter of April 2, 1999, that he
failed to obtain a passing score on the exam nation, M. Spott
asked the Board to waive the requirenent that he receive a score
of 127 on the essay portion, contending that the rule, SCR
40.04(7),° specifies that the Board is to establish the passing
score for the bar exam nation and that the passing score for the
February 1999 exam nation was 254, regardless of the score
obtained on the essay portion of the exam nation. As grounds
for his waiver request, he asserted that he had successfully
witten bar examnations in three jurisdictions and has been
admtted to practice law and is in good standing in two of them
and woul d have been in the third but for his failure to take the
attorney's oath and pay applicable fees. He stated further that
he graduated from | aw school alnobst 25 years ago and achieved
his scores on the Wsconsin examnation "w thout substanti al
study and without a bar review course.” Finally, he noted that
he is the sole support of 8 children and that after many years
out of the country, where he was engaged in study and foreign

| aw practice, he recently noved his famly to Wsconsin.
15 The Board informed M. Spott by letter of My 13,

1999, that it denied his request for waiver, as he did not show

that he represented an exceptional case or show good cause that

3 SCR 40.04(7) provides:

(7) The board shall establish the passing score for the
bar exam nation in advance of each exam nation and shall
advi se each applicant of the score so established.
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failure to waive the bar examnation requirenent would be
unjust. M. Spott then commenced this review

16 M. Spott first argued that the unanbi guous | anguage
of SCR 40.04(7) does not authorize the Board to establish nore
t han one passing score for the bar exam nation. He acknow edged
that, pursuant to the rule, the Board established the "overall"
score of 254 and the essay score of 127 prior to adm nistering
the February 1999 exam nation, but he contended that the essay
portion is nmerely one conponent of the total bar exam nation and
that the Board had no authority to establish a "passing score"
for that or, presumably, the other portion of the exam nation --
the Miltistate Bar Exam nation. To the contrary, the Board
asserted that establishing separate passing scores for the
discrete portions of the bar exam nation is consistent with the
purpose of each of those portions, as each covers different
areas of the law. One is a nationally-prepared nultiple choice
exam nation; the other is an essay exam nation on Wsconsin | aw
Accordingly, the Board contended, as an exam nee's success on
the Miltistate Bar Exami nation portion does not denonstrate
knowl edge and ability in respect to Wsconsin law, the Board
properly attenpts to evaluate the success of a bar adm ssion
applicant on each portion of the exam nation separately.

17 We agree. M. Spott's reliance on the use of the

singular "passing score" in SCR 40.04(7) for the proposition
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that the Board |acks authority to establish separate passing
scores for separate portions of the examnation it admnisters
is unjustified. Such a narrow reading of the rule would unduly
inpede the Board in carrying out its responsibility to assess
the |egal conpetence of those seeking to be licensed by this
court to practice law in this state and represent Wsconsin
citizens.

18 Oh the issue of waiver of the passing score
requi renent for bar adm ssion on exam nation, the Board properly
exercised its discretion in determning that M. Spott failed to
denonstrate that his was an exceptional case, that there was
good cause for a waiver, or that failure to grant waiver would
be unjust. There was nothing in his individual circunstances
that set him apart from any other person who failed to achieve
the requisite score on the bar exam nation. Mor eover, as the
Board pointed out, M. Spott has another avenue of bar adm ssion
available to him he may apply for adm ssion on the basis of
his legal practice in other jurisdictions where he has been
admtted to the practice of law, subject to the requirenents set
forth in SCR 40. 05.

19 | t IS unnecessary t hat we addr ess t he t wo
constitutional argunments M. Spott set forth in his brief, based
on his right to travel and his right to equal protection in

respect to persons eligible for bar admssion on the diplom



No. 99-1375- BA

privilege under SCR 40.03. He neither devel oped nor supported
with relevant case | aw either of those argunents.

110 Having determ ned that the Board had the authority to
establish a separate passing score for the essay portion of the
W sconsin bar examnation in addition to the overall passing
score for the entire examnation and properly exercised its
discretion in denying M. Spott's request for a waiver of the
passing score requirenent for adm ssion on bar exam nation, we
affirmthe Board's determ nations.

11 IT IS ORDERED that the determnation of the Board of
Bar Exam ners that difford R Spott failed to satisfy the | egal
conpetence requirenent for bar admssion on examnation is

af firned.






